
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
       
          

                              
       FIDUCIARY RULES ARE UPON US  

Barring any further unforeseen circumstance, the fiduciary 
investment advice rules, which were to take effect on April 
10, 2017, will now take effect on June 9, 2017, according to 
a news release from the Department of Labor’s Employee 
Benefit Security Administration (EBSA).  In conjunction with 
the news release, EBSA issued a set of FAQs and Field 
Assistance Bulletin 2017-02.  For background relating to  the 
investment advice rules, see the May and December 2016 
editions of our At Issue newsletters; also see our Benefit 
Beat implementation date coverage this year from the April 
10th, March 3rd, and February 15th editions. 
 
Of particular note, for the near term, as long as fiduciaries 
act in good faith toward compliance with the rules, the 
Department of Labor will not take action against them, as 
explained in Q1 in the above-referenced FAQs, and in the 
Field Assistance Bulletin.  This means that fiduciaries must 
act in an impartial way, i.e., any advisement rendered by the 
fiduciary must be in the best interest of the investor, the 
fiduciary must take no more than reasonable compensation 
for such advice, and the fiduciary must avoid making 
materially misleading statements.   
 
Certain aspects of these rules are still scheduled to take 
effect in January, 2018, most notably, the provisions relating 
to best interest contracts. 
 

SUPREME COURT OPINES IN CHURCH PLAN  
EXEMPTION MATTER 

On June 5, 2017, the Supreme Court rendered a unanimous 
opinion, with Justice Sotomayor concurring, that plans 
sponsored by church-affiliated organizations, such as the 
hospital-petitioners in this case, are exempt from ERISA.  The 
challenge in this case surrounded the issue of whether 
participants of a defined benefit plan sponsored by a church-
affiliated nonprofit hospital claim should be covered by 
ERISA’s funding rules, applicable to plans subject to ERISA 
(see Church Plans and ERISA Caught in the Crosshairs, 
Benefit Beat, 3/06/2017).   
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https://www.dol.gov/newsroom/releases/ebsa/ebsa20170522
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/coi-transition-period.pdf
https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2017-02
https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2017-02
https://www.cbiz.com/insights-resources/details/articleid/5295/fiduciary-rule-implementation-extended-article
https://www.cbiz.com/insights-resources/details/articleid/5295/fiduciary-rule-implementation-extended-article
https://www.cbiz.com/insights-resources/details/articleid/5174/applicability-date-of-fiduciary-advice-rules-extended-article
https://www.cbiz.com/insights-resources/details/articleid/5093/fiduciary-advice-rules-under-review-article
http://www.supremecourt.gov/opinions/16pdf/16-74_5i36.pdf
https://www.cbiz.com/insights-resources/details/articleid/5171/church-plans-and-erisa-caught-in-the-crosshairs-article
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Generally, a church plan is exempt from ERISA unless it 
elects to be covered by ERISA.  In her concurring opinion, 
Justice Sotomayor suggests that this might not be the 
outcome intended in today’s world order, but given the 
statutory construction, it is the appropriate conclusion. 
 

NEW LAWS NULLIFY STATE AND LOCAL GOVERNMENT 
SAVINGS OPTION PROGRAMS 

Over the past couple years, several states passed laws 
creating a state payroll deduction savings program, some 
with an automatic enrollment feature, that require 
private sector employers to offer, or at least facilitate, 
retirement plans for their workforce. The Department of 
Labor’s Employee Benefits Security Administration 
(EBSA) stepped into this arena by issuing guidance to 
assist states in establishing these saving arrangements 
to avoid creating a conflict between these types of 
programs and ERISA.  EBSA had issued rules applicable 
to state-run programs (see Savings Options Aplenty, 
Benefit Beat, 9/12/16), followed by a set of rules 
applicable to savings arrangements established by 
qualified state political subdivisions, such as cities and 
counties (see Retirement Savings: An Important Goal, 
Benefit Beat, 1/10/17). 
 
President Trump recently signed two laws (H.J. Res. 66 
on May 18, 2017 and H.J.Res.67 on April 13, 2017) that 
essentially nullify both sets of EBSA rules.  What this 
means is that the EBSA rules providing a safe harbor 
framework for these types of retirement savings option 
programs are essentially void and thus, these types of 
programs would not be protected under the law.  This 
notwithstanding, several states continue to work on 
legislation to promote retirement savings options for 
individuals who are not otherwise eligible for employer-
provided retirement plans. 
 

OVERTIME CALCULATION INCLUDES BENEFIT  
OPT-OUT PAYMENTS 

A question was addressed by 9th Circuit Court of Appeals 
relating to whether a cash-out payment in lieu of 
providing benefits counts in determining an individual’s 
regular rate of pay for overtime purposes. 
 
In the matter of City of San Gabriel, California v. Flores, 
the City provides a flexible benefits plan to its employees 
wherein the City furnishes a designated monetary 
amount to each employee for the purchase of medical, 
vision, and dental benefits. All employees are required to 
use a portion of these funds to purchase vision and 
dental benefits. An employee could decline to use the 

remainder of the funds to purchase medical benefits only 
upon proof that he/she has alternate medical coverage, 
such as through a spouse. If an employee elects to forgo 
medical benefits because of alternate coverage, then the 
individual could receive the unused portion of the benefit 
allotment as a cash payment, added to the employee’s 
regular paycheck. 
 
The City failed to include payments of unused portions of 
the employees’ benefit allowances when calculating their 
regular rate of pay, resulting in a lower overtime rate and 
a consequent underpayment of overtime compensation 
in violation of the wage payment laws set forth under the 
Fair Labor Standards Act (FLSA).  The employees sought 
to recover their unpaid overtime compensation together 
with liquidated damages. The City deemed that its cash-
in-lieu of benefits payments were properly excluded from 
the employees’ regular rate of pay in accordance with two 
FSLA statutory exclusions. as well as argued that it 
qualified for a partial FSLA overtime exemption that 
permits public agencies employing firefighters or law 
enforcement officers to designate an alternative work 
period for purposes of determining overtime.  Upon 
finding of the facts in this case, the Court concluded that 
the City’s payment of unused benefits must be included 
in the regular rate of pay, and thus in the calculation of 
the overtime rate. 
 
Because other court of appeal rulings conflict with the 9th 
Circuit Court opinion, the plaintiffs then sought a review 
by the Supreme Court; their petition for certiorari was 
denied on May 15, 2017.  Therefore, in states located 
within the jurisdiction of the 9th Circuit Court (Alaska, 
Arizona, California, Hawaii, Idaho, Montana, Nevada, 
Oregon, and Washington), cash out payments count in an 
employee’s regular rate of pay. 
 

WELLNESS REWARDS TAXABLE?  YES! 
Once again, an IRS Chief Counsel Advice memorandum 
has been issued relating to the taxability of wellness 
program rewards, similar to prior IRS pronouncements 
(see Benefit Beat articles, Tax Treatment of Benefits Paid 
by Fixed Indemnity Health Plans (2/15/2017) and 
Taxability of Wellness Program Rewards (6/07/2016).   
 
The latest CCA memorandum addresses a wellness 
program pursuant to which participants make a pre-tax 
contribution for participating in wellness program, and in 
return, the individuals receive significant dollars back.  
This CCA memo states that these dollars do not 
constitute an indemnity program free from taxation; 
therefore, the dollars are taxable. In its analogy, the IRS 
indicates that the methodology of the wellness program 
reflects no risk shifting or risk distribution necessary to 

https://www.cbiz.com/insights-resources/details/articleid/4462/savings-program-options-aplenty-article
https://www.cbiz.com/insights-resources/details/articleid/4933/retirement-savings-an-important-goal-article
https://www.congress.gov/bill/115th-congress/house-joint-resolution/66/text
https://www.congress.gov/115/plaws/publ24/PLAW-115publ24.pdf
http://www.scotusblog.com/wp-content/uploads/2017/02/16-911-opinion-below-9th-cir.pdf
http://www.scotusblog.com/case-files/cases/city-san-gabriel-california-v-flores/
https://www.irs.gov/pub/irs-wd/201719025.pdf
https://www.cbiz.com/insights-resources/details/articleid/5091/tax-treatment-of-benefits-paid-by-fixed-indemnity-health-plans-article
https://www.cbiz.com/insights-resources/details/articleid/5091/tax-treatment-of-benefits-paid-by-fixed-indemnity-health-plans-article
https://www.cbiz.com/insights-resources/details/articleid/4012/taxability-of-wellness-program-rewards-article
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constitute insurance to rise to the level of insurance, 
whether provided through an insurer or under a self-
funded arrangement. Thus, the IRS concludes that there 
must be the requisite risk of economic loss in order for a 
program to qualify for tax-favored status as an insurance 
program. 
 
As a reminder, for a wellness program reward or incentive 
to be tax-favored, there must be a specific provision in 
the tax code allowing for such status.  Generally, wellness 
rewards such as cash awards, gift cards, gym 
memberships and the like are taxable compensation – 
there is no di minimus exception for these types of 
awards.  The only di minimus exception for a wellness 
program reward would be an occasional low cost item 
such as a water bottle, t-shirt, or healthy snacks.  
Generally, the only other types of wellness rewards that 
are tax-favored are those connected with a health plans 
such as a premium reduction or a deductible discount, or 
the like. 
 

HSA-ELIGIBILITY: BE CAREFUL 
A recently released IRS Chief Counsel pronouncement 
provides an essential reminder about the importance of 
ensuring that the high deductible health plan (HDHP) 
used in conjunction with a health savings account (HSA), 
in fact, meets the requirements of an HSA-compatible 
HDHP.   
 
As a reminder, an HDHP must meet deductible and out-
of-pocket limitation standards.  Following are the indexed 
limitations for 2017 and 2018: 
 

 Individual/Self Only Family 
2017 2018 2017 2018 

HDHP 
Annual 

Deductible 

 
$1,300 

 
$1,350 

 
$2,600 

 
$2,700 

 
HDHP 
Annual 
Out-of-
Pocket 
Limit 

 
 

$6,550 

 
 

$6,650 

 
 

$13,100 

 
 

$13,300 

 
Just because a plan meets the deductible and out-of-
pocket standards is not assurance that the plan is HSA-
compliant.  While the plan can provide certain preventive 
services prior to meeting the statutory minimum 
deductible, it cannot provide any other benefit such as 
coverage of prescription drugs or coverage for all or 
portion of office visits, by way of example.   
 
 
 

Certain other traps could occur with telemedicine or on-
site clinics, for example.  If these types of benefit provide 
reimbursement prior to satisfaction of the minimum 
statutory deductible, other than permitted preventive 
services or other permitted benefits such as dental or 
vision services, the individual would be HSA-ineligible.   
 
While this Chief Counsel pronouncement is not breaking 
new ground, it is a good reminder of the importance of 
ensuring an HDHP is, in fact, HSA-compatible. 
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The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. This information is 
not intended to replace or substitute for accounting or other 
professional advice. You must consult your own attorney or 

tax advisor for assistance in specific situations. This 
information is provided as-is, with no warranties of any kind. 

CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein.  
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